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THE EXECUTIVE DIRECTOR’S RESPONSE TO
TERRA SOUTHWEST, INC.”S MOTION FOR REHEARING

TO THE HONORABLE COMMISSIONERS OF THE TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY:

COMES NOW the Executive Directorr of the Texas Commission on
Environmental Quality '(TCEQ) and files this response to Terra Southwest, Inc.’s
(“Petitioner” or “Terra Southwest”) Moﬁon to Overturn (MTO) the Order of the
Commission approving a contract designating service areas between the City of Frisco,
water certificate Qf convenience and necessity (CCN) No. 11772, and Terra Southwest,
Inc., water CCN No. 11608. The Petition was filed pursuant to Section 13.248 of the
Texas Water Code (TWC), and sought to transfer approxifnately 355 acres of Terra
Southwest’s CCN aréa to the City of Frisco (“Respondent” or “Frisco”). The Executive
Director does not object to the granting of the Motion by T erra Southwest, and in support
would show the following:
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BACKGROUND

An Olde1 was issued by the Commlssmn on Septembe1 5 2007, app10v1ng a

v’\

!4)!

contract" demgnmng service areas between Frisco and Tena Southwest Notice. of the
Order was mailed on September 20, 2007 Terra Southwest tlmely ﬁled a Motlon for
Rehea;ung on October 12, 2007." The City of Frisco ﬁled a Response to the Mo’uon f01

Rehearing on October 24, 2007,

LEGAL AUTHORITY
\
. The Texas Water Code prohibits a utility, a utility operated by an affected
county, or a water éllpply corporation from i'endering retail water or sewer utility service

directly or indirectly to the public without first obtaining a CCN.2 Conversely, a

mun101pahty is not requu ed to obtain a CCN to provide retall Water sewlce However a

‘municipality may not provide service to areas that are outside of its corporate boundaries
‘but within the CCN of another retail public utility without first vobtainillg written ‘co‘nsent

| from that retail public utility.4 The Texas Water ‘Code and TCEQ rules allow retail poblie

! Terra Southwest’s motion was styled as a “Motion to Overturn”, but because the decision to which Terra
Southwest’s motion refers was one made by the Comnnssmn? the motion should have been styled as a
Motion for Rehearing, This error did not affect the substantive portion of the motion, theréfore, the

Executlve D11eoto1 will 1esp0nd here as though it were pr opelly s’cyled

2 TEX WATER CODF ANN § 13, 242(a) (Vemon 2006)

A mumc;lpallty isa 1eta11 pubhc utlhty” under section 13.002(19) of the Texas Water Code but is not a
“utility” under section 13.002(23). Therefore, the section 13.242(a) fequirement that a “utility” must obtam
a CCN before providing retail water utility service does not apply to a municipality.

* 1d. § 13.242(b).
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utilities to enter into service area agreements and have the Commission affirm the

“agreements by amending the entities’ respective CCNs.?

ANALYSIS

The Executive Director, Terra Southwest, and Frisco have met and conferred and
agree that the map attached to the agreement that was approved by the Commission on
September 5, 2007 and incorporated into its Order contains an error; however the parties
also agree that the map submitted as an attachment to Terra Southwest’s Motion to
Overturn does not depict the agreement.correctly either. Therefore, the parties have
begun the'process of submitting the information the Executive Director’s staff needs to
draft an amended map. The language of the agreement is consistent with the parties’
interpretation, and does not need to bé changed. The Executive Director has no objection
to altering the CCN map for the area to ensure that it accurately reflects the parties’

- intentions.

At the time this Response ié being drafted, the parti‘es intend to be prepared with a
new map before the time for the Commission to act on this Motion for Rehearing expires. -
Thus, if the Commission considers the Motion for Rehearing at agehda, it would have the

~ information 1leceésary to act on the substantive questioh before it' by approving the

" amended map at that time, obviating the need for an additional agenda setting.

5 Id. § 13.248; 30 TEX. ADMIN. CODE § 291.117 (West 2005) (Tex. Comm’n on Envtl. Quality, Contracts
Valid and Enforceable). Section 13.248 states “[c]ontracts between retail public utilities designating areas

" 'to be served and customers to be served by those retail public utilities, when approved by the commission
after. public notice and hearing, are valid and enforceable and are incorporated into the appropriate areas of
public convenience and necessity.” .
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CONCLUSION

'For the above stated reasons, the Executive Director requests that the Commission

grant Téﬂ'a_Southwest’s Motion for Rehearing on its Order issued in the above captioned

matter and reconsider the agreement with a corrected map concurrently with its granting

of the Motion for Rehearing. In the alternative, the Executive Director requests that the

Commission grant Terra SouthWe_s‘t’s Motion for Rehearing on its Order and remand. the

~ matter to the Executive Director for resubmission of a corrected map at a later agenda,

.. Respectfully submitted,
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Staff Attorney
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CERTIFICATE OF SERVICE

I hereby certify that on this 2™ day of November, 2007, a true and correct copy of
the foregoing document was transmitted by first class mail, intra-agency mail or hand

delivery to the parties listed below.

Celeste Baker

Acting General Counsel

TCEQ Office of General Counsel MC 101
Via Hand Delivery

Art Rodriguez

Russell & Rodriguez, LLP
102 West Morrow, Suite 103
Georgetown, Texas 78628

Maria Sanchez
Davidson & Troilo

919 Congress, Suite 810
Austin, Texas 78701

Blas Coy

Public Interest Counsel

TCEQ Office of Public Interest Counsel MC 103
Via Intra-agency Mail

Tammy Holguin-Benter
- TCEQ Water Supply Division MC 153
Via Intra-agency Mail

Bridget Bohac
TCEQ Office of Public Assistance MC 108
Via Intra-agency Mail

Docket Clerk
- TCEQ Office of Chief Clerk MC 105
Via Hand Delivery
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